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I. INTRODUCTION

Employers routinely run criminal background checks during the hiring process to protect
themselves and their customers and to limit exposure to negligent hiring law suits. As Federal
District Court Judge Roger Titus recently stated:

Employers have a clear incentive to avoid hiring employees who
have a proven tendency to defraud or steal from their employers,
engage in workplace violence, or who otherwise appear to be
untrustworthy and unreliable. . . . Careful and appropriate use of
criminal history information is an important, and in many cases
essential, part of the employment process. . . . [E]ven the EEOC
conducts criminal background investigations as a condition of
employment for all employees, and conducts credit background
checks on approximately 90 percent of its positions.

EEOC v. Freeman, 961 F. Supp. 2d 783, 786 (D. Md. 2013).

Employers can run independent criminal background checks by pulling information from
a number of places: law enforcement and correction agency records, registries or watch lists,
state criminal record repositories, and the FBI’s Interstate Identification Index. Alternatively,
employers can obtain criminal history information from Consumer Reporting Agencies (i.e.
consumer reports or credit reports), subject to the notice requirements and use limitations of the
Fair Credit Reporting Act (FCRA). See EEOC Enforcement Guidance No. 915.002 (hereinafter
“EEOC Guidance”), p. 4–5, available at: http://www.eeoc.gov/laws/guidance/upload/
arrest_conviction.pdf.

The EEOC regulates employers’ use of criminal background checks under Title VII of
the Civil Rights Act of 1964. Even though having a criminal record is not a protected class or
status under Title VII, the EEOC has prosecuted employers where their use of criminal history
information results in a disparate impact upon individuals of a protected class (primarily African-
Americans and Hispanics).

Disparate treatment is where an employer clearly treats applicants differently based on
race, such as rejecting an African-American applicant based on a criminal record while hiring a
similarly situated Caucasian applicant with a comparable record. These violations are fairly easy
to avoid—treat people of different races with similar criminal histories equally. Disparate
impact, on the other hand, is where a neutral background check policy disproportionately screens
out individuals of a protected class, and the disqualifying crimes are not related to the job in
question. These alleged violations are more difficult to avoid.

Various national studies relied upon by the EEOC claim that African-Americans and
Hispanics are arrested, convicted, and incarcerated at rates that are disproportionate to their
representation in the general population. In other words, these studies claim to show that
minorities or more likely than the white population to be arrested and convicted for crimes, even
though the rate of criminal activity among each race allegedly is comparable. Therefore, the
argument is that minorities are more likely to be negatively impacted by a criminal background
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check policy. See EEOC Guidance, p. 9–10. Because employers have no control over crime
statistics or who submits an application, it is important to understand the EEOC guidelines.

II. REGULATION OF BACKGROUND CHECKS

A. EEOC Enforcement Guidance on Consideration of Arrest & Conviction Records
under Title VII

On April 25, 2012, the EEOC published Enforcement Guidance No. 915.002,
reaffirming its position that an absolute bar to employment based on the mere fact that an
individual has a conviction record is unlawful under Title VII. The EEOC claims that
such a policy would cause a disparate impact based on the studies it relies on that claim
to show that minorities are disproportionately convicted of crimes. Therefore, the EEOC
claims that criminal record information obtained from background checks can only be
used to deny employment if the conviction is actually related to the job.

According to the EEOC, disparate impact liability arises where (1) an employer’s
criminal record screening policy disproportionately screens out a Title VII-protected
group, and (2) the employer does not demonstrate that the exclusion policy is job related
to the position in question and consistent with business necessity. Prong (2) operates as
an affirmative defense.

1. Presence of Disparate Impact

Whether a truly neutral background check policy actually has a disparate
impact on a Title VII-protected group is outside an employer’s control.
Therefore, from a planning perspective, employers need to focus on qualifying for
the job related defense in the event a disparate impact occurs. See Part II.A.2.
below.

However, where the EEOC files an enforcement action notwithstanding an
employer’s assertion of the job related defense, employers can effectively defend
the suit by attacking the EEOC’s proof of a disparate impact. At least two Federal
District Courts have dismissed EEOC enforcement actions after excluding expert
testimony on the presence of disparate impact. See Part III.A. below.

2. Establishing the Job Related & Consistent with Business Necessity Defense

Records of Conviction – According to the EEOC, employers can establish
that consideration of criminal convictions is job related to the position in question
and consistent with business necessity in one of two ways: (1) develop a targeted
screening process (i.e. analyze the conviction in relation to the position) coupled
with an individualized assessment of the applicant, or (2) validate the conviction-
based exclusion pursuant to the Uniform Guidelines on Employee Selection
Procedure.
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(1) Targeted Screening & Individualized Assessment

A targeted screen is one that analyzes the underlying criminal
conviction(s) before excluding an applicant, as opposed to a per se
exclusion based on the mere presence of a conviction. The purpose of the
targeted screen is to exclude only those convicts whose criminal past bears
some relationship to their ability to perform in the role in question taking
into consideration the job requirements and the needs of the particular
business. A targeted screen should consider three factors (from Green v.
Missouri Pacific Railroad Co., 523 F.2d 1290 (8th Cir. 1975)): (1) the
nature and gravity of the crime or offense at issue; (2) the time elapsed
since the crime has been committed and/or the completion of the sentence;
and (3) the nature of the position sought or held.

Following the targeted screen, the EEOC encourages employers to
perform an individualized assessment before excluding an applicant to
confirm that the individual actually poses a risk based on the conviction.
However, the EEOC does not require an individualized assessment in all
cases. The targeted screen alone may be sufficient where it is “narrowly
tailored to identify criminal conduct with a demonstrably tight nexus to
the position in question,” (for instance, theft convictions in bank-teller
applicants). However, the EEOC Guidance says that screening without
individualized assessment may violate Title VII.

(2) Validation

Alternatively, employers may validate the exclusion based on the
criminal conduct under the Uniform Guidelines on Employee Selection
Procedure. Validation relies on social science studies that assess whether
convictions are linked to future behavior, traits, and conduct that have
workplace ramifications.

Records of Arrest – Exclusions based on arrest records must also be job
related and consistent with business necessity pursuant to the above standards.
However, employers cannot rely exclusively on the record itself, because an arrest
alone is not reliable evidence that a person actually committed a crime. Relying
on an arrest record alone may result in a disparate impact upon minorities
because, statistically speaking, the EEOC claims that minorities are arrested at a
rate disproportionate to the general population.

Thus, the EEOC claims that before excluding an individual, an additional
inquiry must be made to confirm that the arrest record accurately reflects the
applicant’s conduct, and therefore justifies the exclusion. To do this, the EEOC
asks employers to examine the surrounding circumstances, offer the applicant or
employee an opportunity to explain, and, if he denies engaging in the conduct,
make the necessary follow-up inquiries to evaluate his/her credibility.
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3. Other Defenses

Performing background checks in compliance with Federal law or
regulation is a defense to a charge of discrimination even where application of
such regulation results in a disparate impact. Where Federal law prohibits
individuals with certain criminal records from holding particular positions or
engaging in certain occupations, employers may categorically reject those
applicants.

However, complying with state or local law may not be a defense. The
EEOC maintains that Title VII preempts state and local laws if they “purport[] to
require or permit the doing of any act which would be an unlawful employment
practice” under title VII. 42 U.S.C. § 2000e-7. Therefore, employers may still
need to ensure that the policy of exclusion is job related and consistent with
business necessity as described in Part II.A.2. above.

B. FCRA Requirements for Background Checks via Consumer Reports

Consumer reports provided by a Consumer Reporting Agency (CRA) can contain
criminal records, education and employment verifications, reference checks, and credit
history. When obtaining criminal background information through a consumer report,
the employer must fulfill FCRA requirements in addition to complying with EEOC
requirements.

Prior to obtaining a consumer report, employers must (1) obtain an applicant’s
written permission, and (2) provide the applicant written notice that it might use
information in the consumer report for decisions related to employment. The notice must
be in a "clear and conspicuous" stand-alone document, but can accompany the applicant’s
consent form. The employer must also certify to the CRA that it is complying with the
FCRA.

If an employer finds convictions/arrests that it thinks merit exclusion, the FCRA
requires that the employer provide the applicant pre-exclusion notice and an opportunity
to explain. The pre-adverse action notice must include a copy of the consumer report as
well as a copy of “A Summary of Your Rights Under the FCRA,” (which typically comes
with the report). If the employer ultimately chooses not to hire the applicant, it must also
provide a post-adverse action notice (orally or in writing) indicating that the rejection was
based on the report, the contact information of the CRA, that the CRA did not make the
employment decision, and that the applicant has the right to dispute the
accuracy/completeness of the report and obtain an additional free report from the CRA
within 60 days.

See Background Checks: What Employers Need to Know (a joint publication by
the EEOC and FTC), March 10, 2014, available at: http://www.eeoc.gov/eeoc/
publications/upload/eeoc_ftc_background_checks_employers.pdf.
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III. NOTEWORTHY CASES & EVENTS FOLLOWING THE EEOC’S
2012 ENFORCEMENT GUIDANCE

A. District Courts Dismissed Two Pending EEOC Enforcement Actions

When the Guidance was published in 2012, the EEOC had enforcement actions
pending against Freeman, Inc. and Kaplan Higher Learning Education Corp. Freeman
conducted criminal background checks on applicants, which included credit checks if the
applicant was seeking a position that entailed access to client or company credit card
information; handling money, checks, or similar valuable items; or other substantial
financial authority. EEOC v. Freeman, 961 F. Supp. 2d 783, 787–89 (D. Md. 2013).
Even though the policies seemed to implement an extensive targeted screening
(according to the court’s recitation of the facts), the EEOC alleged the policy as a whole
produced a disparate impact on African-Americans without challenging any specific
procedures. Id. The filing of this case in the first place is indicative of the EEOC’s
hostile position against criminal background checks.

Similarly, the EEOC also filed suit against Kaplan for its use of credit checks,
which allegedly had a disparate impact on African-Americans. EEOC v. Kaplan Higher
Learning Edu. Corp., No. 1:10 CV 2882, 2013 WL 322116, at *1 (N.D. Ohio Jan. 28,
2013). After discovering that certain employees had misappropriated student payments,
Kaplan began race-blind credit checks (administered by a third party) to look for signs of
financial stress among applicants for positions involving access to financial aid or student
accounts or significant cash handling. Id. The court highlighted that the EEOC itself
performs the same credit checks for the same reason on its applicants for 84 of its 97
positions. Id. As the EEOC personnel handbook states, “overdue just debts increase
temptation to commit illegal or unethical acts as a means of gaining funds to meet
financial obligations.” Id.

Both of the above District Courts dismissed these suits (Kaplan on January 28,
2013, and Freeman on August 9, 2013) after disqualifying the EEOC’s expert witness,
Kevin Murphy, who was retained to testify in both cases to establish disparate impact
based on statistical analysis. The courts found numerous flaws in Murphy’s methodology
in both cases. As a result, the EEOC failed to meet its burden of production on the
disparate impact issue. Thus, the courts never actually ruled on whether the exclusions
from the policies in question were job related and consistent with business necessities.

The Sixth Circuit affirmed the dismissal in Kaplan on April 9, 2014, upholding
the lower court’s exclusion of the expert testimony. EEOC v. Kaplan Higher Educ.
Corp., 748 F.3d 749 (6th Cir. 2014) The opinion was highly critical of the EEOC’s
enforcement efforts in the case, and highlighted in the opening sentence that “the EEOC
sued the defendants for using the same type of background check that the EEOC itself
uses.” Id. at 750. In reviewing the lower court’s exclusion of Murphy’s testimony, the
court stated that “The EEOC brought this case on the basis of a homemade methodology,
crafted by a witness with no particular expertise to craft it, administered by persons with
no particular expertise to administer it, tested by no one, and accepted only by the witness
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himself.” Id. at 754. Notably, this unanimous opinion was joined by Judge Damon
Keith, known to be one of the more liberal Federal Judges.

The EEOC’s appeal in Freeman is still pending before the Fourth Circuit, but the
court may well take the Sixth Circuit’s scathing opinion into consideration.

Even though the courts did not rule on the propriety of the employers’
background check policies, these cases are important for employers as examples of how
to attack the EEOC’s evidence of disparate impact when enforcement actions are filed.

B. EEOC Filed Two New Enforcement Actions

Despite the failures sustained by the EEOC in Kaplan and Freeman, it has
continued to aggressively pursue employers’ use of criminal background checks under
Title VII. It launched two new enforcement actions on June 11, 2013 against BMW and
Dollar General. Both cases allege a disparate impact on African-Americans stemming
from background check policies that it claims lack an individualized assessment of the
applicants.

In BMW, 645 employees underwent new criminal record checks, 55% of which
were African-American. Of the 88 terminated, 80% were African-American. In Dollar
General, one applicant was allegedly rejected based on a six year-old controlled-
substance conviction, despite the fact that the individual subsequently worked for another
discount retailer for four years without incident. Another employee was allegedly fired
based on a felony conviction, despite there being a mistake in the conviction record.

These complaints may provide useful insight on the EEOC Enforcement
Guidance. EEOC v. BMW Manufacturing Co LLC is pending before the District Court of
South Carolina, and EEOC v. DolGenCorp LLC is pending before the Northern District
Court of Illinois.

Following the commencement of these actions, the Attorneys General of
Alabama, Colorado, Georgia, Kansas, Montana, Nebraska, South Carolina, Utah and
West Virginia sent a joint letter to the EEOC on July 24, 2013, criticizing these lawsuits
and the EEOC’s interpretation of the law as “misguided and a quintessential example of
gross federal overreach.” The Attorneys General particularly took issue with the EEOC’s
push for individualized assessments and its view that bright-line rules will rarely satisfy
the job related and business necessity test. They view the EEOC as improperly applying
Title VII and express concern over the practical consequences, such as additional
expense, that the EEOC’s position could have on both public and private businesses.

The EEOC responded by letter on August 29, 2013, pointing out that application
of “disparate impact analysis to criminal background checks is squarely within [the
EEOC’s] mission,” and is firmly rooted in both judicial and administrative policy. The
EEOC also pointed out that bright-line tests are permissible in some cases, and that
individual assessments are not always required, but are encouraged as a second step to
the targeted screening. Thus, it seems clear that the EEOC is sticking to its policies and
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will continue pursuing companies that lack an individual assessment procedure, like
BMW and Dollar General.

C. Texas Challenged the Legality of the Enforcement Guidance

Also worth noting is Texas’ attempted attack of the EEOC’s Enforcement
Guidance. In November of 2013, Texas sought an injunction to prohibit enforcement of
the Guidance against the State, asserting that state sovereignty should preclude the EEOC
from prohibiting categorical bans on convicted felons (or, in other words, requiring
individualized assessment). Texas argued that many state agencies have legitimate
interests in banning convicted felons, and that requiring individual assessments imposes
unnecessary cost and risk on the State and taxpayers.

The case was dismissed on August 20, 2014, after the court ruled that the State
lacked standing because its claims were not yet ripe for review. The EEOC argued that
the Administrative Procedures Act only allows courts to review final agency actions,
which the EEOC has yet to take against Texas because the Guidance is not a final agency
action. The court found that Texas was not presently at risk of being penalized for
refusing to adopt a no-bright-line rule against hiring felons. Texas lodged its notice of
intent to appeal to the Fifth Circuit following the August 20th ruling.

D. EEOC Stands by its Policies

Immediately following the Sixth Circuit’s scathing opinion in Kaplan, EEOC
General Counsel, David Lopez, confirmed on April 10, 2014 that the EEOC would
continue to aggressively pursue its campaign against employers’ use of criminal
background checks. He commented that despite being “disappointed” with the ruling, the
“decision is an evidentiary ruling that does not go to the merits of the underlying
discrimination allegations made by the EEOC.” He went on to say that the EEOC
remains “concerned about the impact of using credit history to screen out worthy
applicants for employment,” and that the agency “will not abandon its efforts to challenge
such practices for their impact on protected groups in appropriate cases.”


